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summary 
The key elements for community consultation are: 

• The business includes the parking of seven (7) rigid tricks which will be four or six wheel configuration 
and parked in a north-south configuration. 

• The business operating hours are 7am to 5pm Monday to Friday and 7am to 1pm on Saturday  

• A maximum of 10 staff on site at any one time. 

• All vehicles will enter and exit in a forward motion.  

• A rehabilitation plan for the remainder of the site will be produced following approval.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

introduction 
Urbanista Town Planning have been engaged to prepare and submit a Section 31 Reconsideration package for 
the non-conforming land use ‘transport depot’ and No. 55 Barrett Street, Herne Hill.  
 
The application was previously considered by the City of Swan under the former Local Planning Scheme. The 
application was subsequently refused and has been subject to several mediations with the State Administrative 
Tribunal.  
 
Since the determination of this application the site now sits within the Swan Valley Planning Scheme No. 1 
(‘Scheme’ or ‘SWPS’) under the care and control of the Department of Planning, Lands and Heritage 
(‘Department’ or ‘DPLH’).  
 
This submission seeks approval for a less intensive transport depot than originally considered, which has fully 
considered its context. The use does not unduly impact upon the adjoining properties and locality as 
demonstrated in this report and should be supported accordingly.  
 
We look forward to working with the Department to achieve development approval. 
 

supporting documentation 
To inform and support the design of the proposed development, additional supporting documents have been 
prepared and included in this submission in additional to those already provided to the City and Department, 
summarised below. 

 

APPENDIX DOCUMENT PREPARED BY DATE 
A Architectural Drawings Franc Design Studio July 2022 
B Surrender of Lease CONFIDENTIAL 

& NOT TO BE RELEASED IN THE 
PUBLIC DOMAIN 

Between the parties 2022 
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development context 
site 
The site being No. 55 (Lot 100) Barrett Street, Herne Hill has a total site area is 2.56ha and has a frontage of 
202.18m to Barrett Street. The site is located approximately 490m east of Great Northern Highway and 3.5km 
north of Reid Highway.  
 
The site is currently occupied with a significant portion of old vines, a shed, several sea containers, and the 
visible storage of various items across the site. The locality includes variety of lot sizes with varying uses, which 
include agriculture, viniculture, commercial, vacant land and single houses. 
 
The western portion of the site falls within a flood prone special control area. This application does not seek 
approval for any development within this portion of the site.  
 
The site slopes west to east by approximately 13m, with the adjoining properties to the east being relatively flat.  
 

 
Figure 1 Looking East from Barrett Street facing the property  
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the application 
The City of Swan first considered this development application at its Ordinary Meeting of Council held on 7 July 
2021. As part of the considerations the Officer’s agreed that the application relates to non-conforming use 
rights. Evidence has been provided which identified the site being used for a truck depot since the 1950’s. The 
site was then purchased by the current owners in 1974 whereby it can be substantiated that the use has 
continued since this time. 
 
For convenience the table below has been prepared, highlighting requests which formed part of the original 
application and what is currently being sought. 
 
Original Application Amended Application for 

Consideration 
Difference 

Seeking approval of a transport 
depot and storage consistent 
with the non-conforming use 
rights 

Seeking approval of a transport 
depot and storage consistent 
with the non-conforming use 
rights 

Unchanged 

Seeking approval for the 
crushing of rubble 

Removed Removed from the application (100% 
reduction) 

10 sea containers 2 sea containers  -8 seat containers (80% reduction) 
2 dongas (transportable site 
offices) 

1 donga (transportable site 
office) 

-1 transportable (50% reduction) 

9,578sqm of area of the non-
conforming use 

7,100sqm of area of the non-
conforming use 

-2,478sqm (25.8% reduction) 

Parking of 15 trucks Parking of 7 rigid trucks; four or 
six wheel in a north-south 
configuration 

-8 (53% reduction) 

 

the operation 
A future tenant will utilise the site to store items required to undertake their work which would include stock, 
tools and work equipment. Mostly the storage of stock, tools and work equipment will be within the existing 
shed and sea containers on site. 
 
The trucks and associated vehicles will be parked on the site in a north-south configuration with approximately 
5-10 trips per day. 
 
The business will always operate 7am to 5pm Monday to Friday and 7am to 1pm on Saturday with administration 
and staff on site – with a maximum of 10 staff.  
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statutory assessment 
statutory planning framework 
 

Key statutory planning framework documents 
1. Swan Valley Planning Scheme No. 1 
2. State Planning Policy 7.0 – Design of the Built Environment 
3.  Local Planning Policy Design Guidelines for Cottesloe Town Centre 
4. Planning and Development (Local Planning Schemes) Regulations 2015 

 
An assessment of the proposed development’s performance against the various relevant provisions of the 
planning framework is detailed in this section of the report. This report provides evidence to support the 
application by demonstrating how the proposal satisfies the relevant development standards, design guidance, 
and objectives, and why it is capable of approval. 
 

assessment 
 
swan valley planning scheme no. 1 

The Swan Valley Planning Scheme No. 1 (Scheme) provides the basis of the development requirements for the 
subject site. An assessment against the relevant objectives, clauses, specific development requirements and 
the deemed provisions is provided below. 
 
objectives of the scheme 

The subject site is zoned ‘priority agriculture’ under Scheme. Clause 21, Table 2 of the Scheme provides for the 
objectives of each zone. The objectives of the ‘priority agriculture’ zone are as follows: 
 

1. To protect priority agriculture land in the Swan Valley including existing vineyards and other areas of 
horticulture from incompatible land use and development.  

2. To provide for long-term agriculture production in the Swan Valley by precenting further subdivision of 
land and protecting good quality soils from non-agricultural use and development.  

3. To limit hospitality and tourism development and land use to where it is incidental and complements 
agricultural production and does not detract from the rural character and amenity of the area.  

4. To ensure all land use and development enhances the cultural heritage, natural environment and 
protects the unique rural landscape character of the Swan Valley.  

 
 
 
 
 
 
 
Despite the land use being non-conforming, it meets the objectives of the ‘priority agriculture’ for the following 
reasons: 
 

• The non-conforming use occupies only 25% of the site, with the remaining 75% being available for 
planting in the future. This could include the expansion of the remnant vineyards or other types of 
horticulture. 

• The subject land use does not impact upon vineyards or horticulture land uses currently operating in 
the locality. Given the low scale nature of the use and the intention to house and operate machinery 
similar to that utilised by other businesses daily to maintain their crops, vineyards and/or farm. 

• This application does not result in the subdivision of land. 

• This application does not include hospitality or tourism development. 

• This application does not impact on the rural landscape insofar as it has been operating since the 1950’s 
and has been a consistent feature. Furthermore, the application does not result in any substantial 
increase in built form and the parking of trucks in a north-south orientation, obscured from the 
streetscape which again minimises its impact on the character of the locality. 

 
Based on the above, it is considered the application meets the relevant objectives of the zone. 
 
land use 

The initial application sought for non-confirming use rights for a ‘transport depot’ and ‘storage’ under the City of 
Swan’s Local Planning Scheme No. 17. Since the land now falls within the Swan Valley Planning Scheme No. 1 the 
following definition of transport depot applies: 
 
“means premises used primarily for the parking or garaging of 3 or more commercial vehicles including –  

(a) any ancillary maintenance or refuelling of those vehicles; and 

(b) any ancillary storage of goods brough to the premises by those vehicles; and 

(c) the transfer of good or person from one vehicle to another” 

 
Given the proposal is for the parking of 7 commercial vehicles and ancillary storage, ‘transport depot’ is the applicable 
land use in this instance. Such a use is an ‘X’ in accordance with the Scheme however, can be contemplated by 
virtue of the sites non-conforming use rights.  
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non conforming use  

The City of Swan at the time of initially determining this application agreed that the site enjoys the benefit of 
non-conforming use rights, through a variety of means which includes: 

- Historical imagery shows a dwelling (now demolished), a shed (as illustrated on the current plans) and 
a neatly cleared yard with trucks and trailers in 1953, 1965 and 1974. 

- The owner and local residents have confirmed the original owner, Jim Fawell operated a truck depot 
from the site which was a cartage depot where he delivered mostly grapes to Perth markets during the 
1960’s and 1970’s.  

- Further Statutory Declarations has confirmed that since the current family purchased the site in 1974 
several commercial vehicles and business have operated on the site until today.  

 
Given the operations of the transport depot pre-date the Shire, City and Department Schemes, it is the correct 
determination that the site enjoys non-conforming use rights.  
 
What is clear through the evidence is that the number of commercial vehicles being stored on the site for the 
businesses has varied over the years, which is why this application seeks to ‘clear up’ any questions and solidify 
the non-confirming use rights.  
 
In light of the above, it is correct to consider the application in the context of clause 28(3) of the Scheme 
which is as follows: 

“3.  The Commission may only grant development approval for a change of use of land referred to in 
subclause 1d. if, in the opinion of the Commission, the proposed use –  

a. is less detrimental to the amenity of the locality than the existing non-conforming use; and 

b.  is closer to the intended purpose of the zone in which the land is situated.” 

The land use is not proposed to change, the application is for a ‘transport depot’ which is consistent with the 
non-conforming land use which has been operating since the 1950’s. The initial application which sought 
consideration included storage and crushing of rubble, these elements have now been removed. This is 
because, the business subject of this application has vacated the site as of 17 October 2022. Any new business 
will be far less disruptive due to the limitations proposed.  
 
 
 
 
 

 
Given the land use is not changing, it is not closer or further away from the intended purpose of the zone in 
which the land is situated and therefore satisfies sub-clause (b).  

With respect to impact on the amenity of the locality, the proposed operations are far less intensive than the 
current operation on site and that originally sought. In fact, this application is likely to be more aligned with 
what has occurred on the site over the years, for example: 

- The area in which the transport depot is operating has been reduced by 25.8% and now only 
occupies approximately 25% of the site. 

- Two sea containers are sought in lieu of 10. 
- One site office is sought in lieu of two.  
- Parking for seven rigid trucks (four or six wheel) is sought in lieu of 15. 
- No crushing of rubble is proposed.  
- No additional storage land use is being sought.  

 
The application overall seeks to both clean up the site and minimise operational footprint. The revised 
operational area is required to be the proposed size to allow for new screen planting and to allow for the 
minimum necessary to accommodate vehicle parking and turning circles for the transport depot. Furthermore, 
the boundaries as illustrated also ensures the built form is consolidated to a specific area dictated by the 
functions of the non-conforming use.  
 

 
Figure 2 Site Plan of the Non Conforming Use 
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The land use is consistent with previous operations and this application seeks to regulate the operations of a 
transport depot which will notably reduce the impact of the use into the future. The revised operation will satisfy 
clause 28(3) of the Scheme, details are provided below. 
 

Nature of business  
Hours of operation Monday to Friday 7.00am – 5.00pm 

Saturday 7.00am – 1.00pm 
Staff No more than 10 staff on site at any one time 
Vehicle parking No more than 7 rigid vehicles (four or six wheel) parked on site at any one time 
Vehicle movements No more than 15 vehicles moved to and from the site per day 
Incidental uses As part of the operation there will be minor repairs to vehicles, as per the definition 

of transport depot. These minor repairs may include the changing of tyres, filling 
up oil and etc. This is all proposed to occur within the existing shed on an existing 
concrete pad and will include some form of bunding and spill management 
arrangements in accordance with the EPA guidelines.  

 
In addition to the above improvements to business operation, several improvement works are also proposed to 
improve amenity on site the immediate locality generally, this includes: 

• Provision of landscaping to all boundaries of the operational area. Landscaping will include species with 
evergreen foliage to ensure visual screening is achieved along the east, south and west boundary of 
the non-conforming use area.  

• Sealing of all vehicle driveway areas with a recycled asphalt gravel mix. A one-way access arrangement 
is proposed to ensure forward gear entry and exit from the site for all vehicles. 

• Facilities for infrequent wash down and minor maintenance within the shed facility as per the definition.  

• These incidental uses will be operating on an infrequent basis and not dissimilar to a residential property.  

• Rehabilitation of the remainder of the site including removal of all rubble, rubbish, and other items 
stored in this area. 

 
rehabilitation of the site outside of the non conforming use area 

As illustrated on the development plans, the remaining area outside of the current non-conforming use area is 
subject to the following plan of undertaking: 

• All non-associated items will be removed from the site by February 2023, with the aim for this work to 
be fully completed by December 2022.  

• Once the site is clear, the area outside of the current non-conforming use area will be frequently mowed 
and maintained as a green pasture.  

 
 
 

schedule 5 – additional site and development requirements 

Table 1 of Schedule 5 of the Scheme provides the following development provisions and they have been 
addressed accordingly. As demonstrated below, the sea containers and the site office are fully compliant with 
all development requirements of the Scheme. 

 
DEVELOPMENT PROVISIONS  
Provision Assessment Comment 
Primary street setback: 30m  41.2m – sea container 

50.8m – site office 
Side and rear boundary setbacks: 15m Sea container 

East: 20.7m  
West: 188.2m 
Rear: 56.4m 

Site office 
East: 45.4m  
West: 163m 
Rear: 50.8m 

Maximum site coverage 
Aggregate total building footprint: N/A 

N/A 
 

Maximum building height 
Wall height (pitch roof above): 6m 
Wall height (roof concealed): 7m 
Roof pitch height: 9m 

Sea container 
Wall height (roof concealed): 
2.59m 

Site office 
Wall height (roof concealed): 
2.7m 

 
Schedule 5 of the Scheme provides the following general provisions for development within a ‘priority 
agriculture’ zone and they have been addressed accordingly. 
 
GENERAL PROVISIONS 
Provision Assessment Comment 
2.1. No development may occur within the 

Priority Agriculture zone without 
development approval of the 
Commission (unless exempted under 
Clause 56 of this Scheme). 

N/A 

2.2. All applications for development 
approval must satisfactorily 
demonstrate how the proposed 
development is consistent with the 
aims of the Scheme, objectives of the 
zones, any other relevant provisions 
of the Scheme, planning codes and 
planning policies. 

This report has demonstrated consistency with the objectives 
despite being a non-conforming land use.  
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GENERAL PROVISIONS 
Provision Assessment Comment 
2.3. All outbuildings and rural structures 

are to comply with the following:  

a. Floor area not to exceed 200 m2 
for an individual building or 
structure, or a total of 300 m2 on 
the lot for non-commercial uses, 
hobby farms, lifestyle properties 
and similar uses;  

b. Floor area of outbuildings and rural 
structures for commercial rural 
uses to be at the discretion of the 
Commission based on satisfactory 
demonstration of commercial 
justification as part of a 
development application.  

c. Location, design and landscaping 
to be in accordance with any 
relevant planning policy 

Sub-clause (a) is not relevant to this application. It could also 
be argued that sub-clause (b) is equally not relevant as it 
relates to a non-conforming land use. However, for 
completeness the following commentary is provided.  

The site office is setback 50.8m from the front boundary and 
is screened by existing landscaping both within the road 
reserve and proposed on site. It is also setback 20.7m from 
the eastern boundary. The site office occupies 0.14% of the 
site and has a height of 2.7m. All these factors illustrate that 
the site office will have a minimal impact on the streetscape 
and adjoining property.  

The two sea containers occupy 0.23% of the total site area. 
The have been purposely positioned 41.2m back from the 
front boundary, with only the 2.42m width of sea container 
facing the primary street and positioned one behind the other. 
The sea containers have also been positioned within close 
proximity to the shed to centralise all built form, with a side 
setback of more than 163m to the western boundary.  

Throughout the locality and as visible on aerial mapping, most 
properties have multiple sheds or sea containers to store 
items associated with their land or personal belongings. This is 
common place within a rural type of area with larger land 
holdings. The proposed sea containers are appropriately 
positioned to mitigate visual impact from the primary street 
and adjoining properties and considered appropriate in the 
context of the locality. 

2.4. An ancillary dwelling - rural is to be 
located behind the single house and 
screened from view from primary and 
secondary (where applicable) streets, 
in accordance with any relevant 
planning policy. 

 

N/A 

GENERAL PROVISIONS 
Provision Assessment Comment 
2.5. Development associated with non-

rural uses such as tourism and 
hospitality must be located and 
designed so as to avoid impacts or 
interruption to existing or possible 
future use of rural land for agriculture. 
Adequate buffers and/or management 
plans may be required as conditions 
of approval to prevent land use 
conflict. 

The non-confirming land use occupies some 25% of the site, 
with the remaining 75% available for agricultural uses.  

2.6. All development is to be in accordance 
with the minimum setbacks, 
maximum site coverage and 
maximum building height outlined in 
Table 1, unless otherwise specified in 
a planning policy prepared under this 
Scheme. 

Achieved as demonstrated in the table above.  

 
 
 

 
 
 

 
Figure 3 Existing Shed 
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conclusion 
The non-conforming use of transport depot has been operating since the 1950’s. Accordingly, this application 
seeks to formalise the existing non conforming use and its operations. The application has been amended since 
the original submission, it has reduced in scale and operation. 
 
It is accepted that the current tenant on the site has caused amenity problems within the locality and this matter 
is resolved.   
 
The scale and operation of the amended transport depot is consistent with the provisions of the Scheme and 
should be supported accordingly.  
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